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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA201900060 

Address 11-13 Dibble Avenue, Marrickville 

Proposal To demolish existing improvements and construct a 4 storey 
residential flat building containing 16 units with associated car 
parking 

Date of Lodgement 22 February 2019 

Applicant Benson McCormack Architecture 

Owner Peter Gabriel Pty Limited, Kon Gabriel Pty Limited 

Number of Submissions 10 submissions 

Value of works $4,811,403.00 

Reason for determination at 
Planning Panel 

The type of development exceeds officers’ delegation, being a 
development to which State Environmental Planning Policy No. 65 
applies; number of submissions exceeds 10; and proposed height 
exceeds development standard by more than 10% 

Main Issues Height, Floor Space Ratio 

Recommendation Consent subject to conditions 

Attachment A Recommended Conditions of Consent 

Attachment B Architectural Plans 

Attachment C Clause 4.6 request – Height 

Attachment D Clause 4.6 request – Floor Space Ratio 
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1. Executive Summary 
 
This report concerns an application to demolish existing improvements and construct a 4 
storey residential flat building containing 16 units with associated car parking. The 
application was notified in accordance with Council's policy and 10 submissions were 
received. 
 
During the assessment process the proposal was amended to address a number of 
concerns raised by Council officers relating to tree management, architectural expression, 
internal amenity, setbacks, flood management and biodiversity. The amended proposal was 
not required to be notified in accordance with Council's Notification Policy.  
 
The proposal generally complies with the aims, objectives and design parameters contained 
in State Environmental Planning Policy No 65 - Design Quality of Residential Apartment 
Development, State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
and Marrickville Local Environmental Plan 2011 (MLEP 2011) with the exception that the 
proposal exceeds the maximum height of buildings development standard by 24.3% (3.4 
metres) and exceeds the floor space ratio development standard by 4.25% (49sqm). Written 
variation requests under Clause 4.6 of MLEP 2011 have been submitted by the applicant for 
the non-compliances and the justification provided is well founded and worthy of support. 
 
The proposal is generally consistent Marrickville Development Control Plan 2011 (MDCP 
2011). The potential impacts to the surrounding environment have been considered as part 
of the assessment process. Any potential impacts from the development are considered to 
be acceptable given the context and circumstances of the site.  
 
The application is suitable for approval subject to the imposition of appropriate conditions. 
 

2. Proposal 
 
Approval is sought to demolish existing improvements and construct a 4 storey residential 
flat building containing 16 units over 3 storeys and a level of at-grade car parking. The 
application includes the following works: 
 

 Demolition of existing improvements on the site; 

 Removal of trees; 

 Construction of ground floor lobby, services and car parking area containing a total of 
14 car parking spaces, including 4 accessible car parking spaces, 11 bicycle parking 
spaces, waste management facilities and plant areas; 

 Construction of a 3 storey residential flat building above containing 8 x 1 bedroom 
dwellings,  6 x 2 bedroom dwellings and 2 x 3 bedroom dwellings, with 4 dwellings 
being adaptable; 

 Communal open space area on the roof top level with green roof; and 

 Landscaping throughout the site.  
 

3. Site Description 
 
The site is comprised of 2 land parcels legally described as Lots 6 and 7 in Deposited Plan 
20495 and is collectively known as 11-13 Dibble Avenue, Marrickville. 
 
The site is situated on the south eastern side of Dibble Avenue between Riverside Crescent 
and Ewart Street, Marrickville. 
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The site has a combined area of 1,352.10sqm, a frontage to Dibble Avenue of 30.48 metres 
and a maximum depth of 47.46 metres. The land has an overall fall of approximately 810mm 
metres across the site from RL 2.75 metres AHD at the northern corner to RL 1.94 metres 
AHD at the southern corner. 
 
No. 11 currently contains a single storey dwelling house and No. 13 currently contains a 
dwelling house and a rear outbuilding. The site has 2 vehicular crossings from Dibble 
Avenue.  
 
The site is adjoined by No. 9 Dibble avenue to the north east which contains a 3 storey 
residential flat building and to the north of the site by A.B. Crofts Playground, which is a 
Council owned reserve.  The surrounding development is generally low to medium scale 
residential development. To the south east of the site is Dibble Avenue Waterhole which is a 
local heritage item.  
 

4. Background 
 

4(a) Site history 
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 

 
Surrounding properties 
Nil recent relevant development history 
 

4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter/ Additional Information  

22 May 2019 Request for Additional Information sent to applicant raising concerns 
regarding excessive FSR, non-compliance with setbacks, biodiversity, 
urban design, tree management, flood management and car parking.  

18 July 2019 Amended plans, Clause 4.6 requests, landscape plans, Flood Impact 
Report and Biodiversity Report submitted to Council.  

26 Jul 2019 Final Architectural Plans and Documents submitted to Council.  

 

5. Assessment 

 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 

Application Proposal Decision & Date 

13 Dibble Avenue, 
Marrickville 
(DA201500718) 

To demolish existing improvements and 
construct 4 storey residential flat 
building containing 9 dwellings with 
associated car parking 

Deferred commencement 
consent, dated 1 June 
2016 
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5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

 State Environmental Planning Policy No 65—Design Quality of Residential 
Apartment Development 

 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 

 Marrickville Local Environmental Plan 2011 

 Draft Marrickville Local Environmental Plan 2011 (Amendment 4) 
 
The following provides further discussion of the relevant issues:  
 

5(a)(i) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 
2017 

 
State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 concerns the 
protection/removal of vegetation identified under Marrickville Development Control Plan 
2011 (MDCP 2011). There are a number of trees protected by MDCP 2011 which are 
discussed later in Section 5(c)(i)(viii) of this report under the provisions of Part 2.20 of MDCP 
2011. 
 

5(a)(ii) State Environmental Planning Policy No 65—Design Quality of 
Residential Apartment Development  

 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
9 design quality principles to guide the design of residential apartment development and to 
assist in assessing such developments. The principles relate to key design issues including 
context and neighbourhood character, built form and scale, density, sustainability, 
landscape, amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the 
development and demonstrates, in terms of the Apartment Design Guide (ADG), how the 
objectives in Parts 3 and 4 of the guide have been achieved. 
 
The development is generally acceptable having regard to the 9 design quality principles. 
   
Apartment Design Guide 
 
The ADG contains objectives, design criteria and design guidelines for residential apartment 
development. In accordance with Clause 6A of the SEPP the requirements contained within 
MDCP 2011 in relation to visual privacy, solar and daylight access, ceiling heights, private 
open space and balconies and natural ventilation have no effect. In this regard objectives 
design criteria and design guidelines set out in Parts 3 and 4 of the ADG prevail.    
 
The development has been assessed against the relevant design criteria within Part 3 and 4 
of the ADG as follows: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
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 Communal open space has a minimum area equal to 25% of the site. 

 Developments achieve a minimum of 50% direct sunlight to the principal usable part of 

the communal open space for a minimum of 2 hours between 9 am and 3 pm on 21 

June (mid-winter). 

The development provides 315sqm of common open space on the ground floor level of the 
development however this area is heavily landscaped. A further 97sqm of common open 
space is provided on the rooftop level. The combined area equates to 30% of the total site 
area.  
 
The development provides a high quality space for use by residents which receives 
adequate solar access. Furthermore, each dwelling in the building is provided with a 
generously sized balcony accessible off the principal living area and as such the 
development is acceptable having regard to the requirements of the SEPP. 
 
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 

Site Area Minimum Dimensions Deep Soil Zone  

(% of site area) 

Less than 650m2 -  

 

7% 

650m2 - 1,500m2 3m 

Greater than 1,500m2 6m 

Greater than 1,500m2 with 
significant existing tree cover 

6m 

 
The site has a total area of 1,352.10sqm which would require a deep soil zone consisting of 
7% of the site area. The development provides 530sqm (39%) of deep soil landscaping 
throughout the site which exceeds the 7% requirement and is acceptable.  
 
Visual Privacy/Building Separation 
 
Objective 3F-1 of the ADG prescribes the following minimum required separation distances 
from buildings to the side and rear boundaries:  
 

Building Height Habitable rooms and 

balconies 

Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 

Up to 25 metres (5-8 

storeys) 

9 metres 4.5 metres 

Over 25 metres (9+ storeys) 12 metres 6 metres 

 
The development provides a 10 metres rear boundary setback which exceeds the required 6 
metres and is considered sufficient to enable adequate separation, notwithstanding that no 
residential accommodation is located to the rear.  
 
The development provides a minimum 3 metre side boundary setback to the eastern and 
western sides, with the central portion of the development increasing to 5.4 metres. The 
development to the east of the site at No. 9 Dibble Avenue has a 3 metre setback and 
therefore the 3-5.4 metre setback proposed along that boundary is sufficient to provide 
sufficient visual privacy for both developments.  
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Furthermore, the development includes measures such as privacy screening to protect the 
visual privacy of No. 9. 
 
The nearest residential development to the west of the site is approximately 20 metres away 
on the other side of A.B. Croft Playground and the playground provides significant mature 
vegetation. No concern is raised with regard to privacy to the developments to the west of 
the site.  
The siting of the development responds appropriately to Council’s built form controls with 
regard to setbacks requirements. Whilst not complying with the minimum side boundary 
setback for some portions of the eastern and western elevations, the development provides 
adequate privacy screening, building orientation and separation to ensure visual privacy for 
adjoining dwellings and achieves the objective of the building separation control in the ADG. 
 
The ADG prescribes minimum required separation distances from buildings within the same 
site. The subject development is considered to contain only 1 building form. Notwithstanding, 
the building is segmented to allow for a drainage easement, resulting in a 3 metre separation 
between units fronting Dibble Avenue and units at the rear of the building, as highlighted in 
the image below: 
 

 
 
Only the second floor level contains multiple units with windows fronting this space, being 
units 201 (Window W.02.01) and 206 (Window W.04.14). These windows are offset and do 
not provide direct views that would result in unreasonable privacy impacts. Notwithstanding, 
a condition is included in the recommendation requiring that Window W.02.14 be modified to 
provide appropriate privacy treatment to ensure privacy for the bedroom window to unit 201. 
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Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 

 Living rooms and private open spaces of at least 70% of apartments in a building 
receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-
winter. 

 A maximum of 15% of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 

 
14 of the 16 dwellings within the development receive solar access in accordance with the 
above controls, equating to 87.5% of the dwellings.  
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 

 At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 
building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

 Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
10 of the 16 dwellings within the development receive natural ventilation in accordance with 
the above controls. Units which have been nominated as achieving cross ventilation are dual 
aspect units, i.e., they have openings in at least two separate or different enclosing external 
walls which permits cross ventilation to occur. 
 
Ceiling Heights 
 
The development provides floor to ceiling heights in accordance with the ADG controls.  
 
Apartment Size  
 
All apartments within the development comply with the ADG minimum size. 
 
Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 

 Every habitable room must have a window in an external wall with a total minimum 
glass area of not less than 10% of the floor area of the room. Daylight and air may not 
be borrowed from other rooms. 

 Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 

 In open plan layouts (where the living, dining and kitchen are combined) the maximum 
habitable room depth is 8 metres from a window. 

 Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 
wardrobe space). 

 Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 

 Living rooms or combined living/dining rooms have a minimum width of: 
 3.6 metres for studio and 1 bedroom apartments. 
 4 metres for 2 and 3 bedroom apartments. 

 The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 



Inner West Local Planning Panel ITEM 7 

 

PAGE 411 
 

The development provides apartments that comply with all of the above requirements. 
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 

1 Bedroom apartments 8m2 2 metres 

2 Bedroom apartments 10m2 2 metres 

3+ Bedroom apartments 12m2 2.4 metres 

Note: The minimum balcony depth to be counted as contributing to the balcony area is 
1 metre. 
 

All apartments are provided with primary balconies that comply with the minimum area and 
minimum depth as per above. 
 
Common Circulation and Spaces 
 
The ADG prescribes that the maximum number of apartments off a circulation core on a 
single level is 8. The maximum number of units accessible off a single level is 6 which is 
acceptable. 
 
Storage 
 
The development provides sufficient storage within the apartments complying with the 
minimum size as per the requirements of the ADG. 
 

5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: 
BASIX) 2004  

 
A BASIX Certificate was submitted with the application indicating that the proposal achieves 
full compliance with the BASIX requirements. Appropriate conditions are included in the 
recommendation to ensure the BASIX Certificate commitments are implemented into the 
development. 

 
5(a)(iv) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011: 
 

(i) Clause 1.2 - Aims of the Plan 
(ii) Clause 2.3 - Land Use Table and Zone Objectives 
(iii) Clause 2.7 - Demolition 
(iv) Clause 4.3 - Height 
(v) Clause 4.4 - Floor Space Ratio 
(vi) Clause 4.6 - Exceptions to Development Standards 
(vii) Clause 5.10 - Heritage 
(viii) Clause 6.1 - Acid Sulfate Soils 
(ix) Clause 6.2 – Earthworks 
(x) Clause 6.3 – Flood Planning 
(xi) Clause 6.4 – Terrestrial Biodiversity 
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The following table provides an assessment of the application against the development 
standards: 
 

Development Standard Proposal Complies % of variation 

Floor Space Ratio 
Permitted: 0.85:1 

 
0.88:1 

 
No 

 
4.25% (49sqm) 

Height of Building 
Permitted: 14 metres 

 
17.4metres 

 
No 

 
24.3% (3.4 metres)  

 
The following provides further discussion of the relevant issues: 
 
(i) Aims of the Plan (Clause 1.2) 
 
Clause 1.2 relates to the aims of the MLEP 2011, and includes the following relevant aims: 
 

“(2)   The particular aims of this Plan are as follows: 
 
(a)   to support the efficient use of land, vitalisation of centres, integration of 

transport and land use and an appropriate mix of uses, 
(b)   to increase residential and employment densities in appropriate locations 

near public transport while protecting residential amenity, 
(d)   to promote sustainable transport, reduce car use and increase use of 

public transport, walking and cycling, 
(e)  to promote accessible and diverse housing types including the provision 

and retention of affordable housing, 
(f)   to ensure development applies the principles of ecologically sustainable 

development, 
(g)   to identify and conserve the environmental and cultural heritage of 

Marrickville, 
(h)   to promote a high standard of design in the private and public domain.” 

  
The development is considered to be consistent with the above aims of MLEP 2011 for the 
following reasons: 
 

 The development provides an appropriate mix of housing types; 

 The development provides alternative modes of transport on site including bicycle 
and motorcycle parking and constrains the provision of car parking in accordance 
with Council’s controls; 

 The development is appropriate in respect of the heritage item located on site; 

 All dwellings within the development comply or exceed the minimum standards 
prescribed by the ADG as discussed earlier in this report and enjoy a high level of 
internal amenity, including access to common open space and well landscaped 
areas; and 

 The development utilises high quality materials and finishes and presents a 
development that is generally consistent with Council’s controls for the site. The 
development provides an acceptable front setback, retaining mature street trees and 
provides high quality landscaping to reduce the visual bulk of the development when 
viewed from the public domain.  

 
(i) Land Use Table and Zone Objectives (Clause 2.3) 
 
The site is zoned R1 General Residential under the provisions of MLEP 2011. The 
development is permissible with Council's consent under the zoning provisions applying to 
the land. The development is acceptable having regard to the objectives of the R1 - General 
Residential zone. 
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(ii) Demolition (Clause 2.7) 
 
Clause 2.7 of MLEP 2011 states that the demolition of a building or work may be carried out 
only with development consent. The application seeks consent for demolition works. 
Council’s standard conditions relating to demolition works are included in the 
recommendation. 
 
(iii) Height (Clause 4.3) 
 
A maximum building height of 14 metres applies to the land under MLEP 2011. The 
development has a maximum building height of 17.4 metres which does not comply with the 
development standard. The development represents a variation of 24.3% or 3.4 metres from 
the development standard. 
 
A written request, in relation to the development’s non-compliance with the maximum height 
development standard in accordance with Clause 4.6 (Exception to Development Standards) 
of MLEP 2011, was submitted with the application. That request is discussed below under 
the heading “Exceptions to Development Standards (Clause 4.6)”. 

 
(iv) Floor Space Ratio (Clause 4.4) 
 
A maximum floor space ratio (FSR) of 0.85:1 applies to the land as indicated on the Floor 
Space Ratio Map that accompanies MLEP 2011. 
 
The development has a gross floor area (GFA) of 1,198sqm which equates to a FSR of 
0.88:1 on the 1,352sqm site which does not comply with the FSR development standard. 
The development represents a variation of 4.25% or 49sqm from the development standard. 
 
A written request, in relation to the development’s non-compliance with the floor space ratio 
development standard in accordance with Clause 4.6 (Exception to Development Standards) 
of MLEP 2011, was submitted with the application. That request is discussed below under 
the heading “Exceptions to Development Standards (Clause 4.6)”. 
 
(v) Exceptions to Development Standards (Clause 4.6) 
 
As outlined in above, the proposal results in a variation to the following development 
standards: 
 

 Clause 4.3 - Height of buildings 

 Clause 4.4 - Floor space ratio 
 
The applicant seeks a variation to the height of buildings development standard under 
Clause 4.3 of Marrickville Local Environmental Plan 2011 by 24.3% or 3.4. 
 
The applicant seeks a variation to the floor space ratio development standard under Clause 
4.4 of Marrickville Local Environmental Plan 2011 by 4.25% or 49sqm. 
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of MLEP 2011 below. 
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Clause 4.3 - Height of buildings 
 
A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of the 
MLEP 2011 justifying the proposed contravention of the development standard which is 
summarised as follows: 
 

 The development is consistent with the objectives of the R1 General Residential 
zone; 

 The development is consistent with the objectives of the development standard 
prescribed by Clause 4.3 of MLEP 2011; 

 The subject site is burdened by a number of constraints including a flood 
affectation, a drainage easement through the centre of the site and a 10m buffer 
zone to the Dibble Avenue Waterhole. The proposal has nonetheless 
endeavoured to ensure that all of the habitable floor area associated with the 
development is within the maximum building height control ensuring that the 
proposed bulk of the building will be consistent with the desired future character 
of the area.  

 The additional building height sought by this proposal stems from the 
introduction of a green roof in support of green building design principles. It is 
envisaged that the proposed green roof will further assist in achieving 
biodiversity outcomes on the site by providing for a habitat for local wildlife. To 
enable the ongoing maintenance of the green roof, the central stair and lift core 
has been extended to access this level and generates the greatest degree of 
non-compliance.  

 The variation is limited to elements at roof level which have been centralised to 
minimise their prominence to the public domain. The maximum breach occurs 
only for the length of the lift overrun which is approximately 5.6m. Aside from 
this, when measured to the awning over the common open space, the maximum 
building height is 15.2m, representing a non-compliance of just 1.2m. The 
proposed lift and stairwell elements span an area of just 5.6m and are setback 
16.9m from the street frontage visually minimising the only solid elements 
proposed at this level.  

 It is noted that if the 14 metres was measured form the flood planning level, the 
development would be compliant with the exception of the lift overrun.  

 
The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unnecessary in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the development standard. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the R1 General Residential zone, in accordance with Clause 4.6(4)(a)(ii) of 
MLEP 2011, as reproduced below: 
 

 To provide for the housing needs of the community. 

 To provide for a variety of housing types and densities. 

 To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

 To provide for retail premises in existing buildings designed and constructed for 
commercial purposes. 

 To provide for office premises in existing buildings designed and constructed for 
commercial purposes or as part of the conversion of existing industrial or warehouse 
buildings. 

 
The proposal is consistent with the objectives of the R1 General Residential zone for the 
following reasons: 
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 The proposal provides for the housing needs of the community through the 
redevelopment of the site to provide for 16 residential units, replacing the existing two 
detached dwellings.  

 Of the 16 proposed units the development provides a range of apartment sizes 
complying with the provisions of MDCP 2011 including 8 units having been designed 
as 1 bedroom units, 6 units as 2 bedroom units (including adaptable designs) and 2 
units as 3 bedroom units. The proposal therefore caters to varying housing types. 

 
It is considered the development is in the public interest because it is consistent with the 
objectives of the height of buildings development standard, in accordance with Clause 
4.6(4)(a)(ii) of MLEP 2011, as reproduced below: 
 
(a) to establish the maximum height of buildings, 
(b) to ensure building height is consistent with the desired future character of an area, 
(c) to ensure buildings and public areas continue to receive satisfactory exposure to the 

sky and sunlight, 
(d) to nominate heights that will provide an appropriate transition in built form and land use 

intensity. 
 

The proposal is consistent with the objectives of the development standard for the following 
reasons: 

 

 The building height is consistent with the desired future character of the area and 
does not contain any habitable space above the height development standard.  

 Surrounding buildings and the adjacent playground continues to receive satisfactory 
exposure to the sky and sunlight; and 

 The development provides an appropriate built form and land use intensity.   
 
The contravention of the development standard does not raise any matter of significance for 
State and Regional Environmental Planning. The concurrence of the Planning Secretary 
may be assumed under the Planning Circular PS 18-003 issued in February 2018 in 
accordance with Clause 4.6(4)(b) of MLEP 2011. 
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of MLEP 2011. For the reasons outlined above, there are sufficient planning 
grounds to justify the departure from the height of buildings development standard and it is 
recommended the Clause 4.6 exception be granted. 
 
Clause 4.4 - Floor space ratio 
 
A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of 
MLEP 2011 justifying the proposed contravention of the development standard which is 
summarised as follows: 
 

 The development is consistent with the objectives of the R1 General Residential 
zone; 

 The development is consistent with the objectives of the development standard 
prescribed by Clause 4.4 of MLEP 2011; 
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 The variation proposed is minor and equates to only 4.25% or 49sqm of GFA which 
is attributed to by the increase in the sizes of the units proposed in order to provide 
better amenity than smaller sized units. The development proposes larger sized units 
than the minimum sizes required under the SEPP 65 ADG in order to afford future 
occupants with better levels of amenity than compliant minimum unit sizes would. 
Importantly, the increased GFA and FSR achieves a better planning outcome for the 
site than what a fully compliant development would. 

 The proposed habitable floor areas have been carefully designed within the 
maximum height control afforded to the site. 

 The proposal has made regard to the varying environmental constraints which affect 
the site including its flood affectation, a drainage easement which passes through the 
centre of the site and the requirement for a 10m buffer zone to the Dibble Avenue 
Waterhole located to the rear of the site.  

 
The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unreasonable in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the development standard. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the R1 General Residential zone, in accordance with Clause 4.6(4)(a)(ii) of 
MLEP 2011, as reproduced below: 
 

 To provide for the housing needs of the community. 

 To provide for a variety of housing types and densities. 

 To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

 To provide for retail premises in existing buildings designed and constructed for 
commercial purposes. 

 To provide for office premises in existing buildings designed and constructed for 
commercial purposes or as part of the conversion of existing industrial or warehouse 
buildings. 

 
The proposal is consistent with the objectives of the R1 General Residential zone for the 
following reasons: 
 

 The proposal provides for the housing needs of the community through the 
redevelopment of the site to provide for 16 residential units, replacing the existing two 
detached dwellings.  

 Of the 16 proposed units the development provides a range of apartment sizes 
complying with the provisions of MDCP 2011 including 8 units having been designed 
as 1 bedroom units, 6 units as 2 bedroom units (including adaptable designs) and 2 
units as 3 bedroom units. The proposal therefore caters to varying housing types. 

 
It is considered the development is in the public interest because it is consistent with the 
objectives of the floor space ratio development standard, in accordance with Clause 
4.6(4)(a)(ii) of MLEP 2011, as reproduced below: 
 
(a)   to establish the maximum floor space ratio, 
(b)   to control building density and bulk in relation to the site area in order to achieve the 

desired future character for different areas, 
(c)   to minimise adverse environmental impacts on adjoining properties and the public 

domain. 
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The proposal is consistent with the objectives of the development standard for the following 
reasons: 
 

 It has been demonstrated that the development will not have adverse environmental 
impacts on the use or enjoyment of adjoining properties and the public domain. In 
particular, the development would not create any adverse amenity impacts for 
adjoining properties with regard to visual or acoustic privacy, overlooking and 
overshadowing as a consequence of the additional GFA and FSR.  

 It is noted that the oversized units equates to an additional 80.4sqm of GFA when 
compared to a development meeting the minimum apartment size requirements of 
the ADG. The oversized units result in improved amenity of those units. 

 The development achieves a good design outcome with an appropriate density and 
bulk. The development is accordingly considered to be consistent with the desired 
future character of the local area. 

 
The contravention of the development standard does not raise any matter of significance for 
State and Regional Environmental Planning. The concurrence of the Planning Secretary 
may be assumed under the Planning Circular PS 18-003 issued in February 2018 in 
accordance with Clause 4.6(4)(b) of MLEP 2011. 
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of MLEP 2011. For the reasons outlined above, there are sufficient planning 
grounds to justify the departure from floor space ratio development standard and it is 
recommended the Clause 4.6 exception be granted. 
 
(vi) Heritage (Clause 5.10) 
 
The subject site contains a portion of the heritage listed Dibble Avenue Waterhole, 
Marrickville, being Item I12 in Schedule 5 of Marrickville Local Environmental Plan 2011).  
 
The application was referred to Council’s Heritage Specialist who provided the following 
recommendations: 
 

 Side setbacks should be amended to a minimum of 4.5 metres. 

 A ground floor perimeter wall with perforated bricks must be provided along the 
front façade and on the side elevations, up to the edge of the stormwater pipe 
easement.  

 Building mass, horizontality and façade articulation is to be redesigned so it 
reflects the original subdivision pattern of the two lots and surrounding 
development. The front façade is to be articulated so that it presents with 
complementary detailing to the average building widths within the street. 

 Amend vehicular access to 1 driveway. 

 The front fence shall be low and translucent to complement other fences within 
the streetscape.  

 Any fencing to the rear of the site shall be sympathetic to the environmental 
significance of the waterhole. 

 A green roof should be provided; 

 The proposal should take advantage of its frontage to the playground 
area/pocket park, providing active frontage and outlook to the park at Level 1 to 
3; and 

 Internal amenity and planning should be reconsidered. 
 
Amended plans were submitted to Council on 19 July 2019 making the following 
amendments to the proposal: 
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 Side setbacks increased where possible to a minimum of 3 metres and a 
maximum of 5.4 metres; 

 Building mass, horizontality and façade articulation has been reconsidered; 

 Vehicular access has been amended to provide only 1 vehicular crossing; 

 Front fence has been amended to be a low face brick fence and a larger, iron 
palisade fence set back from the street front; 

 A green roof and communal open space has been provided; 

 Internal planning of some of the units has been reconsidered to provide better 
internal amenity and reduce long lengths of corridor; and 

 Additional windows have been provided to provide better outlook to the 
playground; and 

 No fencing is proposed to the rear of the site.  
 
The amended plans were referred to Council’s Heritage Specialist who advised that the 
development is now considered acceptable having regard to Clause 5.10 of MLEP 2011 and 
Part 8 of MDCP 2011. Having regard to the ample setback proposed to the waterhole, and 
the landscaping scheme proposed, the revised proposal is considered satisfactory and 
adequately protects the heritage item located at the rear of the site. 
 
(vii) Acid Sulfate Soils (Clause 6.1) 
 
The land is identified as land being affected by Class 5 acid sulfate soils on the MLEP 2011 
Acid Sulfate Soils Map.  
 
Clause 6.1 of MLEP 2011 states that for works in Class 5 areas, a preliminary assessment is 
only required where the development is within 500 metres of adjacent Class 1-4 lands and 
where the water table is likely to be lowered below 1 metre AHD.  
 
The proposed development involves works within 500 metres of adjacent Class 2 land that is 
below 5 metres AHD however no significant excavation is proposed as part of the 
development and therefore the water table is unlikely to be lowered below 1 metre AHD on 
adjacent land. Given this, it is unlikely that the proposed works will involve excavation at or 
below the groundwater level or involve works that could lower the groundwater table. 
Accordingly, a preliminary soil assessment is not required given the circumstances and site 
RL levels.  
 
The development is thus acceptable having regard to acid sulfate soils. 
 
(viii) Earthworks (Clause 6.2) 
 
The proposed works include only minimal excavation for footings as the proposed car 
parking is located at-grade. 
 
The development is acceptable having regard to the matters of consideration prescribed by 
Clause 6.2(3) of MELP 2011. 
 
(ix) Flood Planning (Clause 6.3) 
 
The site is identified on the Flood Planning Area (Overland Flow), Flood Planning Area 
(Cooks River) and Floor Liable Land maps accompanying Part 2.22 of MDCP 2011. 
 
A Flood Impact Assessment Report was submitted with the application which satisfies the 
provisions of Clause 6.3 of MLEP 2011. 
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The matter of flooding is discussed in more detail later in Section 5(c)(i)(x) of this report 
under the provisions of Part 2.22 of MDCP 2011. 
 
(x) Terrestrial Biodiversity (Clause 6.4) 
 
The site is identified as Wildlife Corridor on the Biodiversity map accompanying Part 2.13 of 
MDCP 2011. 
 
A Biodiversity Assessment Report was submitted with the application which satisfies the 
provisions of Clause 6.4 of MLEP 2011. 
 
The matter of biodiversity is discussed in more detail later in Section 5(c)(i)(vi) of this report 
under the provisions of Part 2.13 of MDCP 2011. 
 

5(b) Draft Environmental Planning Instruments 
 

5(b)(i) Draft Marrickville Local Environmental Plan 2011 (Amendment 4) 
 
Draft Marrickville Local Environmental Plan 2011 (Amendment 4) (the Draft LEP 
Amendment) was placed on public exhibition commencing on 3 April 2018 and accordingly is 
a matter for consideration in the assessment of the application under Section 4.15(1)(a)(ii) of 
the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft LEP Amendment contains an additional 
Clause in the LEP to be known as Clause 6.19 – Design Excellence which aims to deliver 
the highest standard of architectural, urban and landscape design in the LGA. The clause 
would be applicable to the development site as it has a maximum permitted building height 
of more than 14 metres and requires an assessment of whether the proposal exhibits design 
excellence. The quality of the proposed design has been assessed under Section 5(a)(iv)(i) 
Clause 1.2 of MLEP 2011 as part of this assessment.  

 
5(c) Development Control Plans 
 

5(c)(i) Marrickville Development Control Plan 2011 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011.  
 

Part Compliance 

Part 2.5 Equity of Access and Mobility Yes – see discussion 

Part 2.6 Visual and Acoustic Privacy  
 

Yes – see discussion 

Part 2.7 Solar Access and Overshadowing 
  

Yes – see discussion 

Part 2.9 Community Safety 
 

Yes – see discussion 

Part 2.10 Parking 
 

Yes, subject to 
condition– see 
discussion  

Part 2.11 Fencing Yes 
 

Part 2.13 Biodiversity 
 

Yes – see discussion 
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Part 2.16 Energy Efficiency  
 

Yes 

Part 2.18 Landscaping and Open Spaces 
 

Yes – see discussion 

Part 2.20 Tree Management 
 

Yes – see discussion 

Part 2.21 Site Facilities and Waste Management  
 

Yes – see discussion 

Part 2.22 Flood Management 
 

Yes – see discussion 

Part 2.23 Acid Sulfate Soils 
 

Yes 

Part 2.25 Stormwater Management 
 

Yes 

Part 3 – Subdivision, Amalgamation and Movement Networks,  
 

Yes – see discussion 

Part 4.2 Multi Dwelling Housing and Residential Flat Buildings 
 

Yes – see discussion 

Part 8 Heritage 
 

Yes 

Part 9 Strategic Context 
 

Yes 

 
The following provides discussion of the relevant issues: 
 
PART 2 – Generic Provisions 
 
(i) Equity of Access and Mobility (Part 2.5) 
 
Part 2.5 of MDCP 2011 specifies the minimum access requirements including the following 
accessible facilities in accordance with the relevant Australian Standards: 
 

MDCP Requirement  Proposed  Consistency 

For developments with five (5) or 
more dwellings, one adaptable 
dwelling per five or part thereof. 

16 dwellings require the provision 
of 4 adaptable dwellings. 

Yes 

Appropriate access for all persons 
through the principal entrance of a 
building and access to any 
common facilities 

A level entry of sufficient width has 
been provided and lift access 
throughout the building and to the 
common open space is provided. 

Yes 

1 accessible parking space for 
every adaptable dwelling 

4 accessible parking spaces 
servicing 4 adaptable dwellings 

Yes 

1 accessible visitor’s parking 
space for every four accessible 
parking spaces or part thereof, 
designed in accordance with 
relevant Australian Standards. 

No visitor parking is provided on 
site 

No* 

Table 1: Assessment of proposal against Part 2.5 of MDCP 2011 
 
Based on the assessment provided in Table 1 above, the proposal satisfies the relevant 
provisions of Part 2.5 of MDCP 2011 with the exception of an accessible visitor car parking 
space. The matter of accessible visitor car parking is discussed later in Section 5(c)(i)(v) of 
this report in the discussion of car parking generally under Part 2.10 of MDCP 2011.  
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(ii) Acoustic and Visual Privacy (Part 2.6) 
 
Part 2.6 of MDCP 2011 contains objectives and controls relating to acoustic and visual 
privacy. Whilst the ADG prescribes privacy controls which effectively prevail over the 
controls contained in MDCP 2011, the controls contained in MDCP 2011 are still a relevant 
matter for consideration. To ensure the development maintains acoustic and visual privacy 
for the surrounding residential properties and for future occupants of the development, the 
following aspects are discussed: 
 

 All balconies face towards the front and rear of the site; 

 All bedroom and living room windows are setback a minimum of 4 metres from the 
side boundaries with the exception of some front-facing bedroom windows to Units 
101, 104, 201, 204, 301 and 304; 

 All side-facing windows are screened with vertical timber battens to restrict outward 
views; 

 The rooftop communal open space is sufficiently set back approximately 8 metres from 
the side boundaries to restrict views to neighbouring dwellings.  

 
The proposal is considered to comply with the visual and acoustic privacy controls under 
MDCP 2011. The layout and design of the development would ensure that the visual and 
acoustic privacy currently enjoyed by residents of adjoining residential properties is 
protected. The development maintains a high level of acoustic and visual privacy for the 
surrounding residential properties and would ensure a high level of acoustic and visual 
privacy for future occupants of the development itself. 
 
Given the above the development is reasonable having regard to the objectives and controls 
relating to visual and acoustic privacy as contained in MDCP 2011. 
 
(iii) Solar Access and Overshadowing (Part 2.7) 
 
Overshadowing 
 
The shadow diagrams submitted with the application illustrate the extent of overshadowing 
as a result of the development. The development will result in increased overshadowing to 
the A.B. Croft playground immediately to the west of the site. 
 
Significant amendments to the proposal to increase the side boundary setbacks and reduce 
the extent of overshadowing over the playground have been made since the initial shadow 
diagrams were submitted. Notwithstanding, the original proposal and amended proposal will 
ensure a minimum of 3 hours direct solar access to the majority of the playground in mid-
winter.  
 
No additional overshadowing will occur to the residential flat building development to the 
east of the site at No. 9 Dibble Avenue.  
 
Considering the above, the development is considered acceptable having regard to Part 2.7 
of MDCP 2011. 
 
(iv) Community Safety (Part 2.9) 
 
Part 2.9 of MDCP 2011 contains objectives and controls relating to community safety. The 
Statement of Environmental Effects submitted with the application demonstrates the way in 
which consideration has been made of the four CPTED principles contained in Section 2.9.3.  
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The proposal is considered acceptable having regard to community safety in that: 
 

 The principal entrance to the building is visible from Dibble Avenue and is in a 
prominent position being well lit and signposted; 

 The development has been designed to overlook and provide passive surveillance 
over Dibble Avenue; 

 Principal access to the car park is provided internally and security arrangements 
have been incorporated to ensure all vehicles in the parking area and all entrances 
and exits to and from the communal parking area are secure and only authorised 
users have access; 

 No roller shutters are provided that are visible from the street; and 

 The street number is conspicuously displayed at the front of the development. 
 
The development includes a security gate at the front entrance to the complex to provide 
additional security for common areas within the development. A condition is included in the 
recommendation requiring the entrance to the complex being well lit and to comply with the 
relevant Australian Standard to avoid excessive light spillage. 
 
(v) Parking (Part 2.10) 
 
Car, Bicycle and Motorcycle Parking Spaces 
 
The property is located in Parking Area 2 under Part 2.10 of MDCP 2011. The following table 
summarises the car, bicycle and motorcycle parking requirements for the development: 
Parking rates are rounded up or down to the nearest whole figure in accordance with Control 
C2 of Part 2.10. 
 

Component Control Required Proposed Complies? 

Car Parking 

Resident Car 
Parking 

0.5 car parking spaces per 
1 bedroom unit 

8 x 1 bed unit – 4 
spaces 

  

1 car parking spaces per 2 
bed unit 

2 x 2 bed units = 
2 spaces 

1.2 car parking spaces per 
3 bed unit 

2 x 3 bed units = 
2.4 spaces 

Total required: 8.4 spaces 10 spaces Yes + 2 

Accessible 
Resident Car 
Parking 

1 car parking space per 1 
adaptable dwelling 

4 adaptable 
dwellings = 4  
accessible 
spaces 

4 spaces Yes 

Residential 
Visitor 
Parking 

0.1 space per unit 12 units = 1.2 
spaces 

0 spaces No* 

Accessible 
Visitor 
Parking 

0.25 space per adaptable 
unit 

4 adaptable units 
= 1  accessible 
visitor space 

0 spaces No* 

Bicycle Parking 

Resident 
Bicycle 
Parking 

1 bicycle parking space 
per 2 units 

16 units 
= 8 spaces 

  

Visitor 
Bicycle 
Parking 

1 bicycle parking space 
per 10 units 

16 units 
= 1.6 spaces 

 Total required: 10 spaces  11 spaces Yes + 1 
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Component Control Required Proposed Complies? 

Motorcycle Parking 

Motorcycle 
Parking 

5% of the total car parking 
requirement 

14 car parking 
spaces required 
= 0.9 spaces 

  

 Total required: 0.7 spaces 1 space No* 

Table 2: Assessment of proposal against Part 2.10 of MDCP 2011 
 
As detailed above, the development complies with the car, bicycle and motorcycle parking 
requirement with the exception of visitor and accessible visitor car parking and motorcycle 
parking. Notwithstanding, the development provides 2 excess car parking spaces and there 
is sufficient excess parking for 2 spaces to be identified as visitor spaces. Space 6 may be 
appropriate to be converted into an accessible space given the adjacent shared zone. A 
condition is therefore included in the recommendation requiring 1 space to be identified as 
an accessible visitor space and 1 space should be identified as a visitor space.  
 
Furthermore, 1 motorcycle parking space should be provided on site and a condition to this 
effect is included in the recommendation.  
 
A number of submissions raised concern regarding the development putting additional strain 
on on-street car parking. The addition of 16 units and 14 car parking spaces (including 2 
visitor parking spaces) is not considered to put significant strain on the on-street parking 
network. The development is located in car parking area 2 which acknowledges that car 
parking is moderately constrained in the area and the development complies with Council’s 
car parking controls for car parking area 2, including the provision of visitor car parking. 
 
It is further noted that the reinstatement of 2 existing vehicular crossings and the 
development utilising only one crossing will result in increased kerbside car parking.  
 
Subject to compliance with the above, the development is acceptable having regard to the 
provisions of Part 2.10 of MDCP 2011. 
 
(vi) Biodiversity (Part 2.13) 
 
Wildlife corridors 
 
The site is identified as Wildlife Corridor on the Biodiversity map accompanying Part 2.13 of 
MDCP 2011 and is identified in the former Marrickville Council’s Biodiversity Strategy 2011 – 
2021. As such, the development must demonstrate compliance with Part 2.13.4 of MDCP 
2011. 
 
The application was referred to Council’s Urban Ecology Officer who provided the following 
comments, in part: 
 

“Documentation accompanying the Development Application must address impacts on 
biodiversity as required by the Biodiversity Conservation Act 2016 (BC Act). The 
impacts of any development proposal on threatened species, populations and ecological 
communities and their habitats are to be addressed by documentation accompanying 
the development application. That documentation must provide an indication as to 
whether the proposed development is likely to significantly affect those threatened 
species, populations and ecological communities and be assessed in accordance with 
the Biodiversity Conservation Act 2016.  

 
The proposal documentation doesn’t include the Biodiversity Assessment by Molino 
Stewart referred to in the Statement of Environmental Effects. Therefore, the 
requirements of the BC Act are not fully addressed and the impact this proposal will 
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have on local biodiversity is unclear. The key biodiversity impacts relate to tree removal, 
increase in impervious area, and proximity to the Dibble Avenue Waterhole.  

 
The site is in the wildlife corridor as per MLEP 2011 and MDCP 2011. Dibble Avenue 
Waterhole is also a Priority Biodiversity Site as identified in the Marrickville Biodiversity 
Strategy 2011 – 2021. The Dibble Avenue Waterhole site provides habitat for a variety 
of birds, microbats and aquatic fauna. It is noted that the Landscape Plan shows a 10m 
vegetated buffer zone, which will protect biodiversity at Dibble Avenue Waterhole. 
However, a small portion of the 10m buffer is shown as built environment and this must 
be amended. 

  
The width of the building is not supported. Building set back from side boundaries must 
be increased to avoid root damage to the tree and to allow for wider vegetation and 
improved biodiversity connections. The material palette should reflect the location next 
to the waterhole and the building itself should be designed to provide habitat for local 
wildlife through installations like insect hotels and bird boxes.  
 
The site must reduce the impervious area and incorporate WSUD and green 
infrastructure throughout, as per Marrickville DCP 2.17 Water Sensitive Urban Design. 
The landscape design must enhance urban biodiversity on the site by creating habitat 
for local flora and fauna. A buffer zone of planting must be located along the rear 
boundary of the site. Trees proposed to be removed shall be ring barked, safe pruned 
with the stags retained for habitat. 
 
The proposed building should be re-designed to incorporate green building principles 
including green walls and green roofs, as per the draft Marrickville DCP Section 2.18 
Green Walls and Roofs.” 

 
Additional information and amended plans were submitted to Council on 18 July 2019 
providing the following in response to the above advice: 
 

 A Biodiversity Impact Report was submitted addressing the Biodiversity Conservation 
Act 2016 and Clause 6.4 of MLEP 2011; 

 Amended plans illustrating: 
o Increased setbacks to the eastern and western boundaries; 
o An amended landscape plan including a green roof being provided across the 

majority of the roof with access to the roof for maintenance; 
o An increased rear boundary setback to ensure no encroachment into the 10 

metre buffer zone to the waterhole; 
o Water Sensitive Urban Design measures including on site detention; and 
o Amendments to the material palette to include wood cladding to reflect the 

location near the waterhole.  
 
The additional information and amended plans were reviewed by Council’s Urban Ecology 
Officer who advised that the development is acceptable subject to the imposition of 
appropriate conditions which are included in the recommendation.  
 
(vii) Landscaping and Open Spaces (Part 2.18) 
 
Part 2.18.11.6 of MDCP 2011 prescribes landscaped area, private and common open space 
controls for residential flat buildings.   
 
Landscaped Area 
 
Control C22 species the following for landscaped area: 
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“C22 Landscaped area  
i. The entire front setback must be of a pervious landscape with the exception 

of driveways and pathways. 
ii. In addition to front setback, a minimum of 45% of the total site area must be 

landscaped area at ground level.” 
 
The entire front setback of the development consists of landscaped area with the exception 
of the vehicular and pedestrian access points. The development provides approximately 
530sqm of landscaped area over the entire site including the front setback, equating to 
approximately 40% which is considered acceptable given the portion of possible landscaped 
area on the ground level occupied by car parking required to be located above ground due to 
flooding requirements.  
 
Furthermore, the development provides 350sqm (or 25% of the site) of green roof on the 
rooftop level of the development. Whilst not located on the ground floor, the green roof 
reduces stormwater runoff and provides a habitat for native birds, thus achieving the 
objectives of the control. This equates to a total of 65% of the site being landscaped. 
 
A landscape plan and maintenance schedule was submitted with the application which is 
considered acceptable. 
 
(viii) Tree Management (Part 2.20) 
 
There are a number of trees on the property covered by and protected under Part 2.20 of 
MDCP 2011. The development will impact on a number of trees on the site, on the adjoining 
sites and a number of street trees. Amended plans were submitted to Council increasing the 
eastern and western side boundary setbacks and deleting one of the two originally proposed 
vehicular crossings.  
 
The application was referred to Council’s Tree Management Officer who made the following 
comments, in part: 
 

“There are significant concerns in relation to the potential impact of the proposal on 
Trees 1 and 2 (2 x Melaleuca quinquenervia - street trees) and Tree 3 (Acmena 
smithii).  
 
A vehicular crossover, driveway, pathways and low landscape walls are located within 
the Tree Protection Zones (TPZ) with some works within the Structural Root Zones 
(SRZ) of Trees 1 and 2. It is acknowledged that as part of a previous approval 
(DA201500718) these works were supported on the basis that Ground Penetrating 
Radar (GPR) was used to map roots within the vehicular crossover area however this 
technology is not always accurate in mapping the roots (and does not provide root 
diameters).  
 
It would be a preferred option that root mapping by an Arborist actually digging a 
trench using a tree sensitive methodology such as hand digging or AirKnife or 
Hydrovac along the edge of the proposed crossover and driveway to the depth 
proposed for subgrade and installation (within the TPZ)  be undertaken.  
 
Notwithstanding the above and given that the vehicular crossover as proposed has 
previously been approved conditions are provided in relation to mitigating the impact to 
Trees 1 and 2 should the proposal be supported.  
 
The proposal results in an increase in the constructed ground surfaces within the TPZ 
of Tree 3 and requires a significant portion of the canopy to be pruned. The estimate of 
canopy to be removed is stated to be 10 – 15% in the current AIA however it is 
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estimated that it is likely to be greater than 15%. The cumulative impact of the works 
within the TPZ (roots) and canopy reduction are likely to lead to a decline in the health 
of the tree over time.  
 
It is acknowledged that the current proposal will result in a reduced impact on the 
canopy of Tree 3 compared with the previous approval (DA201500718) due to greater 
setbacks and therefore conditions are provided for inclusion in the determination 
should the proposal be supported.    
 
The following street trees are to be retained and protected during the works: 
 

 Trees 1, 2, 6 and 7 – Melaleuca quinquenervia (Broad Leafed Paperbark). 
 
The following trees are located within the site and require removal as they spatially 
conflict with the proposal: 
 

 Tree 5 – Cinnamomum camphora (Camphor Laurel). Located at the rear of the site 
on the embankment adjacent the waterhole. The previous DA approval required 
that this tree be significantly reduction pruned with the ‘stag’ being retained for 
habitat. It is understood that this approach was endorsed by the Biodiversity Team 
at the Council. It is recommended that the Biodiversity Team be consulted to 
determine if the retention of this tree (modified) as habitat is still considered 
appropriate and to recommend conditions.  

 Tree 8 - Cinnamomum camphora (Camphor Laurel). Exempt due to size.  

 Tree 9 – Cyathea cooperi (Tree Fern) 

 Tree 10 – Ficus elastica (Rubber Tree). Exempt species. 

 Trees 11 and 12 – Archontophoenix alexandrae (Alexander Palms) 

 Not numbered - Phoenix canariensis (Canary Island Date Palm). Front of site. 
Exempt due to size.  

 
The following tree is located on the adjacent site in AB Crofts Playground close to the 
common boundary with the subject site and must be retained and protected: 
 

 Tree 4 – Lagunaria patersonii (Norfolk Island Hibiscus) 
 
The following tree is located within the site and must be retained and protected: 
 

 Tree 3 – Acmena smithii (Lilly Pilly). Southern side boundary.  
 
The amended plans were deemed supportable by Council’s Tree Management subject to 
appropriate conditions which are included in the recommendation. 
 
(ix) Site Facilities and Waste Management (Part 2.21) 
 
2.21.2.1 Recycling and Waste Management Plan 
 
A Recycling and Waste Management Plan (RWMP) in accordance with Council's 
requirements was submitted with the application and is considered to be adequate. 
 
2.21.2.5 Residential Waste 
 
The development includes 15 dwellings and would generate 1,152L of waste based on the 
calculation of 72L per dwelling. A minimum of 5 x 240L recycling, 5 x 240L general waste 
bins and an appropriate number of green waste bins are required to be provided for the 
development. 
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A total of 19 x 240L bins are provided in the waste storage area on the ground floor. There is 
considered to be a sufficient quantity of waste bins to accommodate the required recycling 
and general waste under Part 2.21. 
 
The RWMP submitted with the application indicates that waste collection will occur from 
Dibble Avenue with the bins being transferred from the waste room located on the ground 
floor level to the kerb on collection day and the bins will be required to be transported by a 
nominated resident/caretaker. To ensure the amenity of neighbouring dwellings is not 
compromised given the large number of bins, a condition is included in the recommendation 
requiring that the bins are to be brought in within 12 hours of being emptied. 
 
Control C25 specifies that space must be provided for communal compost facilities for 
residential flat buildings. A condition is included in the recommendation requiring that a 
communal composting area be provided.  
 
Control C27 requires that for residential flat buildings a dedicated room or caged area of at 
least 12cbm must be provided for the temporary storage of discarded bulky items which are 
awaiting removal. There is sufficient space on the ground floor level to accommodate bulky 
goods and a condition is included in the recommendation requiring amended plans being 
submitted to demonstrate a suitable location. 
 
The development is considered acceptable having regard to the objectives and controls 
contained in part 2.21 of MDCP 2011. 
 
(x) Flood Management (Part 2.22) 
 
The site is identified on the Flood Planning Area (Overland Flow), Flood Planning Area 
(Cooks River) and Floor Liable Land maps accompanying Part 2.22 of MDCP 2011. 
 
The site is also traversed by Council stormwater lines (450 mm & 750 mm pipes). 
 
The application was referred to Council’s Development Engineer who provided the following 
comments: 
 

“1. Flooding 
 
Flood Impact Assessment Report dated February 2019 and prepared by Hydro Spatial 
shall be revised and submitted to Council addressing the following items. 
 
a) The probable maximum flood (PMF) level for the site is 6.40m AHD that is above 

the habitable floor level of level 1 apartments (RL 5.40m AHD).  As such, an 
emergency management and evacuation plan and route for the level 1 
apartments shall be developed and included in the report. 

b) Flood Risk category maps (low, medium and high) for the site particularly 
addressing the car park. 

c) Summary and recommendations. 
d) Justification for the lower flood levels in the waterhole and surrounding areas for 

the post developed scenario. 
 
2. Stormwater Drainage 
 
Stormwater Concept Plans dated 25 January 2019 and prepared by Australian 
Consulting Engineers shall be revised and submitted to Council addressing the 
following items. 
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a) OSD will be required for the site. For sites greater than 1000sqm,  the allowable 
discharge will be limited to the equivalent fully pervious discharges for the site. 
The stormwater plans shall be revised accordingly and resubmitted. 

b) The site is traversed by Council stormwater lines (450 mm & 750 mm pipes). 
The stormwater trunk drainage system shall be upgraded to a 1 in 20 year 
capacity through the site. The stormwater concept plans including calculations 
must be submitted for assessment and approval. 

 
3. Other 
 
Referring to the Architectural Floor Plan the pedestrian bridge connection width must 
limited to the stair case width. In addition, the applicant shall demonstrate that the 
pedestrian bridge connecting the two buildings is capable of being dismantled easily 
during any stormwater drainage works within the drainage easement and then 
reassembled on completion of the works.” 

 
Amended plans and an amended Flood Impact Assessment Report were submitted to 
Council on 19 July 2019 and were referred to Council’s Development Engineer for comment. 
Council’s Development Engineer advised that all matters have been addressed with the 
exception of points 1.b) and 1.d) above. Notwithstanding, the development is acceptable 
subject to the imposition of appropriate conditions which are included in the 
recommendation.  
 
PART 3 – Subdivision, Amalgamation and Movement Networks 
 
(xi) Residential Torrens Title Subdivision and Amalgamation Controls (Part 3.2.2) 
 
Part 3.of MDCP 2011 contains controls relating to residential subdivision and amalgamation. 
 
The site comprises 2 land parcels legally described as Lots 6 and 7 in Deposited Plan 20495 
and is collectively known as 11-13 Dibble Avenue, Marrickville. The application seeks to 
amalgamate the 2 lots into a single lot. The resultant site would accommodate the residential 
flat building and would have characteristics similar to a number of lots in the street which 
have undergone the process of redevelopment into residential flat buildings. The proposed 
amalgamation is acceptable having regard to the objectives and controls contained in part 3 
of MDCP 2011. 
 
PART 4.2 - Multi Dwelling Housing and Residential Flat Buildings 
 
Part 4.2 of MDCP 2011 provides controls relating to Multi Dwelling Housing and Residential 
Flat Buildings provisions including building form, building detail and desired future character 
guidelines and controls for specific centres. An assessment of the development having 
regard to the relevant provisions of Part 4.2 of MDCP 2011 is provided below. 
 
(xii) General Controls (Part 4.2.3) 
 
Part 4.2.3 of MDCP 2011 prescribes the following unit mix requirements for residential flat 
buildings containing 6 or more dwellings: 
 

“C1 New developments with six or more dwellings must provide the following mix of 
dwelling types: 
i. Studio   5% - 20%; 
ii. 1 bedroom   10% -40%; 
iii. 2 bedroom   40% - 75%; and 
iv. 3 bedroom or bigger 10% - 45%.” 
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The development includes 8 x 1 bed dwellings (50% of 16), 6x 2 bed dwellings (37.5% of 16) 
and 2 x 3 bed dwellings (12.5% of 16) which does not comply with the abovementioned unit 
mix requirements as no studio dwellings are provided.  
 
Despite being contrary to the above dwelling mix, the mix of apartment sizes in this instance 
is considered acceptable as the development: 
 

 Provides a small number of dwellings in total; and 

 Provides a range of dwelling types and sizes to meet the needs of the community 
having regard to the demographics of the locality which are generally larger than 
single person households. 

 
The provision of 3 bedroom dwellings in this location with access to private car parking is 
favourable.  
 
(xiii) Built Form and Character (Part 4.2.4) 
 
4.2.4.1 Floor Space Ratio and Site Coverage 
 
The floor space ratio of the development has been discussed earlier in this report under the 
provisions of Marrickville Local Environmental Plan 2011. 
 
Part 4.2.4.1 MDCP 2011 specifies the following maximum site coverage controls for 
residential flat buildings: 
 

Development Type Maximum Site Coverage 

Residential flat building 45% for one storey 
35% for two storey 
30% for three or more storeys 

 
Council considers the site coverage of a development to be “the proportion of the allotment 
occupied by the ground floor plan area of a building or buildings, including garages, carports, 
awnings, out buildings, etc, expressed as a percentage ratio”. 
 
The site coverage for this proposal, measured as the area covered by the upper levels of the 
development, equates to approximately 30% of the site area which complies with the above 
requirement. The development generally complies with Council’s setback controls, provides 
adequate provision for infiltration of stormwater, deep soil planting, landscaping, areas of 
common and private open space and does not have any unreasonable impact on the 
amenity of neighbouring residential accommodation and as such is acceptable.  
 
4.2.4.2 Building heights 
 
The matter of height has been discussed earlier in this report under the provisions of 
Marrickville Local Environmental Plan 2011. 
 
4.2.4.3 Building Setbacks 
 
Part 4.2.4.3 of MDCP 2011 prescribes front, side and rear setback controls. Setbacks are 
generally required to allow neighbours adequate access to sunlight, for view sharing, to 
preserve established tree and vegetation corridors and provide adequate separation 
between buildings to maintain privacy. 
 
In accordance with Control C12 of Part 4.2.4.3 of MDCP 2011, the development is required 
to have a minimum 9 metre front setback and 4.5 metre side and rear setbacks.  
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The development proposes the following setbacks: 
 

Boundary Setback 

Front – Dibble Avenue All levels – 5mto balcony edge, 7.25m to 
building edge 

Eastern (Side) All levels – 3m to 5.4m 

Western (Side) All levels – 3m to 5.4m 

Northern (Rear) All levels – 10m 

 
The following additional controls apply: 
 

C13 Notwithstanding any compliance with the front, side and rear setback controls, 
applicants must demonstrate that proposed building setbacks:  
i. Provide adequate separation between buildings;  
ii. Protect adjoining buildings from overlooking and loss of amenity;  
iii. Maintain solar access in accordance with Council’s requirements to adjoining 

premises; and 
iv. Are acceptable in terms of their impact on existing views (in this regard, 

Council encourages view sharing between surrounding residences).  
 

C14 Variations to building setbacks may be permitted where:  
i. There is no adverse impact of any proposed boundary wall on neighbours; 
ii. Privacy between neighbouring dwellings and their open space improves; and 
iii. The proposed setback matches an existing setback of a neighbouring 

building, leading to an improved streetscape and visual relationship.  
 
Whilst not complying with the numerical front boundary setback control as above, it has been 
demonstrated that the proposed front boundary setback is consistent with a number of 
existing developments along Dibble Avenue, including the RFB directly to the east at No. 9 
and is considered appropriate. 
 
The rear boundary setback complies with the 10 metre buffer to the Dibble Avenue 
waterhole. It is noted that no residential accommodation is located adjacent to the site to the 
rear.  
 
Amended plans were submitted during the assessment process making significant increases 
to the eastern and western side boundary setbacks to provide increased distance from the 
residential flat building at No. 9 Dibble Avenue to the east and to the protected Lilly Pilly to 
the west and to provide an increased setback to the Council playground.  
 
The development provides a minimum 3 metre side boundary setback to the eastern and 
western sides, with the front portion of the building having a setback of 4 metres and the 
central portion having a setback of 5.4 metres.  
 
Whilst this does not comply with the numerical side boundary setback control, the 
development is considered to provide adequate separation between the subject 
development and the residential flat building at No. 9 Dibble Avenue to the east and includes 
measures to protect the visual privacy of the dwellings in that development and complies 
with Council’s controls for solar access.  
 
Considering the above the development is acceptable having regard to building setbacks 
and the built form and character controls contained within Part 4.2.3 of MDCP 2011. 
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(xiv) Streetscape, general appearance and materials (Part 4.2.5) 
 
The development is consistent with the objectives and controls contained in Part 4.2.5 in 
that: 
 

 The form of the development has been divided into symmetrical vertical bays visible 
from Dibble Avenue to break up the massing and reflect the scale of existing 
residential flat buildings in the locality. 

 The development is sensitive to the specific characteristics of the site and its locality, 
including the location to nearby Dibble Avenue Waterhole and A.B. Crofts 
Playground; 

 The external building materials and finishes, consisting mainly of timber battens and 
render is considered complimentary to the street. 

 The development is oriented to complement the existing pattern of development 
found in the street; 

 The development addresses the principal street frontage and provides an attractive 
visible facade from the street. 

 The uppermost 3 metres of the development does not include any habitable space. 
 
The development is considered to be a contemporary design and using high quality materials 
and finishes.  
 
(xv) Parking and Access (Part 4.2.6) 
 
The car, bicycle and motorcycle parking requirements for this proposal have been discussed 
earlier in this report.  
 
The proposal includes a new at-grade car park with vehicular access via a new driveway 
crossing from Dibble Avenue. The 2 existing vehicular crossings will be removed and kerb 
reinstated.  The car parking is appropriate given:  

 

 The vehicular entrance is located to have least impact on the streetscape and 
amenity of adjoining neighbours; and 

 The vehicular access is not located nearby to an intersection. 
 
(xvi) Ceiling Heights (Part 4.2.7) 
 
The development provides 3.1 metre floor to floor heights on each residential level which is 
acceptable.  
 

5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 

5(e) The suitability of the site for the development 
 
The site is zoned R1 – General Residential. Provided that any adverse effects on adjoining 
properties are minimised, this site is considered suitable to accommodate the proposed 
development, and this has been demonstrated in the assessment of the application. 
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5(f) Any submissions 
 
The application was advertised, an on-site notice displayed on the property and 
residents/property owners in the vicinity of the property were notified of the development in 
accordance with Council's Notification Policy.  A total of 10 submissions were received. 
The following issues raised in submissions have been discussed in this report: 
 

 Excessive Height – See Section 5(a)(iv)(iii) and (v); 

 Excessive Floor Space Ratio – See Section 5(a)(iv)(iv) and (v); 

 Bulk and scale, streetscape and height – See Section 5(a)(iv)(xiii); 

 Overshadowing impacts – See Section 5(c)(i)(iii) 

 Visual and Acoustic Privacy – See Section 5(c)(i)(ii); 

 Lack of car parking - See Section 5(c)(i)(v) 

 Removal of and impact to trees – See Section 5(c)(i)(viii); 

 Heritage implications – See Section 5(a)(iv)(vi); 

 Flooding - See Sections 5(a)(iv)(ix) and 5(c)(i)(x); 

 Impacts on biodiversity of the waterhole - See Sections 5(a)(iv)(x) and 5(c)(i)(vi); and 

 Waste Management - See Section 5(c)(i)(ix). 
 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
Issue: Misleading information in Statement of Environmental Effects and Heritage 

Impact Statement 
 
Comment: Concern has been raised that a number of misleading comments have been 

made in the SEE and HIS submitted with the application. Council does 
acknowledge that a number of the comments made in those statements are 
inaccurate however a comprehensive assessment of the application having 
consideration to the SEE, Architectural Plans and other expert reports has been 
carried out by Council staff and the development is considered acceptable.  

 
Issue: Concern raised over traffic impacts  
 
Comment: The driveway accommodates 14 car parking spaces only and is not expected to 

generate excessive amounts of traffic.  
 
Issue: Concern regarding adverse traffic and noise impacts during construction 
 
Comment: Concern has been raised regarding adverse traffic and noise impacts during 

construction. Council’s standard conditions of consent are recommended to be 
included in the approval to ensure that construction traffic, noise, impacts and 
due process is adhered to during the demolition and construction phase of the 
development.  

 
Issue: Concern regarding pedestrian and traffic safety 
 
Comment: Concern has been raised regarding hazards with additional cars using Dibble 

Avenue especially when exiting the site. A condition is included in the 
recommendation requiring that all cars enter and exit the site in a forward 
direction to ensure minimal impact on pedestrian safety.  

 
All relevant matters raised in the submissions able to be considered under the provisions of 
Section 79C of the Environmental Planning and Assessment Act have been discussed in the 
report. 
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5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The development is consistent with the aims and design parameters contained in State 
Environmental Planning Policy No 65 - Design Quality of Residential Apartment 
Development, Marrickville Local Environmental Plan 2011 and Marrickville Development 
Control Plan and other relevant Environmental Planning Instruments. As discussed 
throughout this report, the development will not result in any significant impacts on the 
amenity of adjoining premises and the streetscape and thus the development is considered 
to be in the public interest. 

 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in various sections of the report above. 
 

 Development Engineer 

 Tree Management Officer 

 Resource Recovery 

 Heritage & Urban Design Advisor 

 Environmental Services – Biodiversity 
 

6(b) External 
 
The application was not required to be referred to any external bodies. 
 

7. Section 94 Contributions  
 
Section 94 contributions are payable for the proposal. The carrying out of the development 
would result in an increased demand for public amenities and public services within the area. 
A contribution of $237,966.00 would be required for the development under Marrickville 
Section 94 Contributions Plan 2014.  
 
A credit has been provided for 2 x existing dwelling houses.  
 
A condition requiring that contribution to be paid is included in the recommendation. 
 

8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in State Environmental Planning Policy No 65 - Design Quality of Residential Apartment 
Development and Marrickville Local Environmental Plan 2011 (MLEP 2011) with the 
exception that the proposal exceeds the maximum height of buildings and floor space ratio 
development standards. The proposal is generally consistent Marrickville Development 
Control Plan 2011 (MDCP 2011). The development will not result in any significant impacts 
on the amenity of adjoining premises and the streetscape. The application is suitable for 
approval subject to appropriate terms and conditions. 



Inner West Local Planning Panel ITEM 7 

 

PAGE 434 
 

9. Recommendation 
 
A. That the Inner West Local Planning Panel approve a variation to the maximum height 

and floor space ratio development standard prescribed by Clause 4.3 and Clause 4.4 
in the Marrickville Local Environmental Plan 2011, as it is satisfied that the applicant’s 
written request has adequately addressed the matters required to be demonstrated by 
Clause 4.6 of that Plan, and the proposed development would be in the public interest 
because it is consistent with the objectives of that particular standard and objectives 
for development within the zone 

 
B. That the Panel, as the consent authority pursuant to Section 4.16 of the Environmental 

Planning and Assessment Act 1979, grant consent to Development Application No: 
201900060 to demolish existing improvements and construct a 4 storey residential flat 
building containing 16 units with associated car parking at 11-13 Dibble Avenue, 
Marrickville subject to the conditions listed in Attachment A below. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C – Clause 4.6 request – Height 
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Attachment D – Clause 4.6 request – FSR 
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